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Central bank assets located in a foreign country make an attractive target for creditors 
seeking to satisfy a judgment against a state or its central bank. The past two decades have seen an 
overall—although not entirely uniform—trend toward more generous immunity from execution 
for foreign central bank property. The general approaches to central bank immunity fall along a 
spectrum. The most protective states provide near absolute immunity from execution for the 
property of foreign central banks absent an explicit waiver. In most respects, this approach 
corresponds to that taken by the United Nations Convention on the Jurisdictional Immunities of 
States and their Property (“UN Convention”). States in the  middle  protect the property of the 
central bank from execution so long as it is used for central banking functions or for government 
or sovereign purposes, or they generally limit enforcement measures against state-owned property. 
The least protective, third group of states provides no special protections for the property of central 
banks, and also generally denies immunity from execution for property used for a commercial 
activity based on the nature of that activity, not its purpose. In practice, placing states along the 
continuum can be difficult, in part because “government purpose” and “commercial activity” are 
difficult to define. States seeking to attract or maintain investments by foreign central banks, 
including Belgium, China (Hong Kong), France, Germany, Japan, Singapore, the United 
Kingdom, and the United States fall on the protective end of that continuum. Moreover, the general 
trend is toward greater protection of central bank assets, with Argentina, Belgium, China, France, 
Japan, and Russia all enacting recent legislation to ramp up immunity from enforcement for central 
bank assets, sometimes in an explicit effort to attract investment by foreign central banks.  There 
is also a trend toward reciprocity. 

Even as countries which are home to major financial centers coalesce around a highly 
protective approach towards the immunity from execution of central bank assets, several issues 
remain unresolved. These include the level of protection required by customary international law, 
the kinds of ownership interests protected as central bank “property,” and various issues arising 
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out of the relationship between the central bank and foreign government itself. A suit brought by 
Iran against the United States before the International Court of Justice in 2016, discussed at the 
end of this Chapter, could help resolve several of the open questions.  
 
I. Introduction: Defining “Execution” and “Central Bank” 
 

This Chapter addresses only the immunity from “execution” enjoyed by the assets of a 
“central bank.” Immunity from execution is distinct from adjudicative immunity. This Chapter 
addresses the former. Immunity from execution is a broad term that includes immunity from the 
enforcement of judgments or, using other terminology, “post-judgment measures of constraint,”1 
meaning, for example, attachment, arrest, sequestration, or any other in personem or in rem 
measure related to property and taken with a view towards executing an existing judgment.2 
Formally excluded from coverage in this Chapter are pre-judgment attachment and other measures 
of pre-judgment constraint, although many countries protect the property of central banks from 
both post- and pre-judgment measures of constraint.3 

The term “central bank” means, at least for the purposes of immunity, a central bank or other 
monetary authority of the state.4 Central banks issue money and manage short-term interest rates.5 
They may also often supervise the national banking system, provide banking services to the 
government, manage gold and foreign exchange reserves, and perform other functions.6 Central 

                                                 
1 Art. 19 of the United Nations Convention on Jurisdictional Immunities of States and Their 
Property, 2 December 2004, in force N/A [hereinafter UN Convention] (“post-judgement 
measures of constraint, such as attachment, arrest or execution, against property of a State”).  
2 Terminology varies. See, e.g., Foreign Sovereign Immunities Act of 1976, Pub. L. No. 94-583 
(1976), codified at 28 USC § 1611 (2012) [hereinafter US FSIA or FSIA] (immunity from 
“attachment” and “execution”); cf. 28 USC § 1609 (2012) (“attachment arrest and execution”); 
Law of the People’s Republic of China on Judicial Immunity from Compulsory Measures 
concerning the Assets of Foreign Central Banks (2005) [hereinafter China Immunity 
Act] (“measure of constraint such as the attachment of property and execution of the property”); 
Singapore State Immunity Act § 15(2)(b) (1979) (“any process of the enforcement of a judgment 
or an arbitration award, or in an action in rem, for its arrest detention or sale”). See R. O’Keefe & 
C. Tams (eds.), The United Nations Convention on Jurisdictional Immunities of States and Their 
Property: A Commentary, (Oxford University Press, 2013), pp. 320-21.  
3 For example, the State Immunity Act 1978 (UK) [hereinafter UK SIA] and those that follow it 
do not distinguish between post- and pre-judgment measures of constraint. See ibid. s. 12(4). 
4 Art. 21(c)(3) of the UN Convention; 28 U.S.C. § 1611(b)(1) (2012), US FSIA; Art. 2, China 
Immunity Act; Art. 19(1), Act on the Civil Jurisdiction of Japan with respect to a Foreign State, 
etc. 2009 [hereinafter Japan Act 2009]; Article L. 153-1, Monetary and Financial Code-Legislative 
Section (France).  
5  See Morgan Ricks, Money as Infrastructure, available at https://papers.ssrn.com-
/sol3/papers.cfm?abstract_id=3070270. 
6  See W. Blair, ‘The legal status of central bank investments under English law’ (1998) 57 
Cambridge Law Journal, 374, 375.   
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bank monetary policies generally aim to stabilize prices by limiting inflation and to manage 
economic fluctuations, in part by controlling exchange rates.7  

Central banks routinely establish accounts with foreign banks, including foreign central banks. 
Central banks which hold significant assets for other central banks include the Federal Reserve 
Bank of New York (Federal Reserve), Bank of England, Banque de France, Bundesbank, Bank of 
Japan, Bank of Canada, Reserve Bank of Australia, People’s Bank of China, and the Bank of 
Korea.  Accounts of two hundred and fifty foreign central banks and governments maintain 
approximately $3.3 trillion in assets at the Federal Reserve, a sum roughly equivalent to half of 
the world’s official dollar reserves.8 The Federal Reserve provides various banking services to 
these account holders, including payment services, custody and safekeeping services, and limited 
investment services. 9  It also hosts trainings for central bankers, including an annual Central 
Banking Seminar.10 Other banks, including major central banks and the Bank for International 
Settlements,11 offer similar services.  Perhaps the strongest incentive to have accounts at the 
Federal Reserve is that it is the only bank that provides direct access to US debt markets and to the 
US dollar.12  The first accounts of foreign central banks at the Federal Reserve were established 
by France and England in 1917. 

The Federal Reserve “provides vault facilities to central banks . . . for the deposit and 
safekeeping of gold.”13  So does the Bank of England. Thirty-four foreign central banks have been 
identified as depositing gold in Bank of England as of 2015; with other unidentified central banks 

                                                 
7  See ‘Monetary Policy and Central Banking’, International Monetary Fund, 18 May 2017, 
http://www.imf.org/en/About/Factsheets/Sheets/2016/08/01/16/20/Monetary-Policy-and-Central-
Banking.   
8  ‘International’, Federal Reserve Bank of New York 
https://www.newyorkfed.org/banking/international.html; ‘Special Report: How the Federal 
Reserve serves U.S. foreign intelligence,’ Reuters, 26 June 2017,   
https://www.reuters.com/article/us-fed-accounts-intelligence-specialrepo/special-report-how-the-
federal-reserve-serves-u-s-foreign-intelligence-idUSKBN19H198 
9  ‘International Services, Seminars & Trainings’, Federal Reserve Bank of New York 
https://www.newyorkfed.org/aboutthefed/fedpoint/fed20. 
10  ‘International Services, Seminars & Trainings’, Federal Reserve Bank of New York 
https://www.newyorkfed.org/banking/international.html; see also ‘International Seminars and 
Training’, Federal Reserve Bank of New York, 2017 
https://www.newyorkfed.org/medialibrary/media/banking/international/2017-Internationa-
Training-Brochure.pdf. 
11  ‘Banking Services for Central Banks’, Bank for International Settlements 
https://www.bis.org/banking/index.htm?l=2&m=4%7C19.  
12  J. Spicer, ‘Special Report: How the Federal Reserve Serves U.S. Foreign Intelligence’, Reuters 
26 June 2017, https://www.reuters.com/article/us-fed-accounts-intelligence-specialrepo/special-
report-how-the-federal-reserve-serves-u-s-foreign-intelligence-idUSKBN19H198.  
13 Ibid. 

http://www.imf.org/en/About/Factsheets/Sheets/2016/08/01/16/20/Monetary-Policy-and-Central-Banking
http://www.imf.org/en/About/Factsheets/Sheets/2016/08/01/16/20/Monetary-Policy-and-Central-Banking
https://www.newyorkfed.org/banking/international.html
https://www.newyorkfed.org/aboutthefed/fedpoint/fed20
https://www.newyorkfed.org/banking/international.html
https://www.newyorkfed.org/medialibrary/media/banking/international/2017-Internationa-Training-Brochure.pdf
https://www.newyorkfed.org/medialibrary/media/banking/international/2017-Internationa-Training-Brochure.pdf
https://www.bis.org/banking/index.htm?l=2&m=4%7C19
https://www.reuters.com/article/us-fed-accounts-intelligence-specialrepo/special-report-how-the-federal-reserve-serves-u-s-foreign-intelligence-idUSKBN19H198
https://www.reuters.com/article/us-fed-accounts-intelligence-specialrepo/special-report-how-the-federal-reserve-serves-u-s-foreign-intelligence-idUSKBN19H198
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also depositing gold there.14  A non-exhaustive, unofficial (and unverified) survey of central bank 
practices shows that some keep the majority of their gold in their own central banks, but that many 
banks deposit some or all of their gold in foreign central banks, especially central banks located in 
the United Kingdom, France, the US, Canada, and Switzerland. 15   Gold deposits in foreign 
commercial banks are also reported; Ghana, for example, has gold deposited with UBS.16  

The legal form and the actual functions performed by central banks vary globally and they also 
change over time. For example, central banks today are investing more money in the stock market 
and some central banks even control or manage their nation’s sovereign wealth funds.17 The 
protection of central bank assets abroad is not limited to entities that take a particular corporate 
form or which bear the title of “central bank”; instead, international law protects entities which 
perform central bank functions and act as a State’s monetary authority.   

Developments in the law and practice of central banking have often led to changes in the law 
governing immunity. Changes in central bank independence, for example, led to changes in how 
central banks are classified for immunity purposes. During the middle of the 20th Century, central 
banks became more independent from the state, making it more difficult to characterize central 
banks as foreign states or other entities entitled to immunity. Although that issue has largely been 
resolved in favor of immunity, central banks today conduct many of their operations on the open 
market, for example by purchasing government debt from commercial banks or by purchasing 
foreign currency. As mentioned above, they may also administer sovereign wealth funds. In these 
contexts, the actions of central banks are identical to those of private commercial actors, though 
the purpose may differ. This raises doctrinal and policy questions as to the optimal scope of central 
bank immunity, as discussed in Section II.3 below. Additional issues are raised by institutions such 
as the European Central Bank which act on behalf of multiple governments, although immunity 
should be granted at least for their functions as a monetary authority.18 

 
 

 

                                                 
14 R. Manly, ‘Central bank gold at the Bank of England’, Bullionstar Blogs, 23 September 2015 
https://www.bullionstar.com/blogs/ronan-manly/central-bank-gold-at-the-bank-of-england/. 
15 Ibid. 
16 Ibid. 
17 Examples include Botswana, Chile, China, Japan, and Norway.  See A. Hahn, ‘State immunity 
and veil piercing in the age of sovereign wealth funds’ (2012) Revue Suisse de Droit des Affaird 
et du Marché Financier, 103, 106-07 (Switz.); D. Marsh, ‘Dangers of central banks’ public 
investments’, USA TODAY, 15 June 2014, 
https://www.usatoday.com/story/money/markets/2014/06/15/david-marsh-new-force-in-world-
markets-global-public-investors/10548183/. See also, D. Gaukrodger, ‘Foreign state immunity and 
foreign government controlled investors’, OECD Working Papers on International Investment, 
February 2010, http://dx.doi.org/10.1787/5km91p0ksqs7-en. 
18 See H. Fox & P. Webb, The Law of State Immunity, 3rd edn (Oxford University Press, 2013), p. 
379.   

https://www.bullionstar.com/blogs/ronan-manly/central-bank-gold-at-the-bank-of-england/
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II. Three Approaches to the Immunity of Central Bank Assets from Execution 
 

1. (Almost) Absolute Immunity  
 
 A growing number of states provide near absolute immunity from execution for the 
property of foreign central banks. Some states have recently enacted statutes which take this 
approach, including Argentina, China (with Hong Kong), and Japan.19 Other countries, including 
the UK, as well as Pakistan, South Africa, and Singapore (all three of which are modeled on the 
UK) have legislation dating back to the late 1970s and early 1980s which affords near absolute 
immunity from enforcement to the property of a state’s central banks or other monetary authority.20  

The UN Convention adopted in 2004 also confers on central banks assets near absolute 
immunity from execution.   The UN Convention provides in Article 19 for immunity from post-
judgment measures of constraint, with an exception for property used “for other than government 
non-commercial purposes.”21  Article 21 designates certain categories of property as not coming 
within that exception, including “property of the central bank or other monetary authority of the 
State.”22  The UK State Immunity Act of 1978 (“UK SIA”) (and those which follow it) has the 
same structure. It provides for immunity from execution for state property, with an exception in 
Section 13(4) for “property which is for the time being in use or intended for use for commercial 
purposes.”23 Section 14(4) provides, however, that the “[p]roperty of a State’s central bank or other 
monetary authority shall not be regarded for the purposes of subsection (4) of section 13 above as 
in use or intended for use for commercial purposes.”24 Immunity thus applies whether or not the 

                                                 
19 Art. 1, China Immunity Act; (see L. Zhu, ‘State immunity from measures of constraints for the 
property of foreign central banks: the Chinese perspective’ (2007) 6(1) Chinese Journal of 
International Law, 67-81));  Art. 19, Japan Act 2009; Jurisdiction Immunity of Foreign Central 
Banks 2014 (Argentina Law No. 26,961). Law on the Jurisdictional Immunity of a Foreign State 
and the Property of a Foreign State in the Russian Federation, signed on November 3, 2105, 
described here: https://www.lexology.com/library/detail.aspx?g=bf2ffb30-6808-44f6-b140-
cacf1907c887 (December 1, 2015). 
20 See The Pakistan State Immunity Ordinance 1981; The South African Foreign States Immunity 
Act 1981; Singapore State Immunity Act 1979; UK SIA (n 3).   
21 UN Convention, Art. 19(c) (n 1).  Under the UN Convention, central banks may not always 
qualify as the state itself, an issue discussed infra text at note 89. 
22 UN Convention, Art 21.1(c) (n 1).  Article 21 provides that certain categories of property, 
including the property of the central bank or other monetary authority of the state, “shall not be 
considered as property specifically in use or intended for use by the State for other than government  
non-commercial purpose,” thus creating an exception to the commercial use exception. 
23 Section 13(4), UK SIA (n 3) (“Subsection (2)(b) above does not prevent the issue of any process 
in respect of property which is for the time being in use or intended for use for commercial 
purposes”).  
24 S. 14(4), UK SIA (n 3) (“Property of a State’s central bank or other monetary authority shall not 
be regarded for the purposes of subsection (4) of section 13 above as in use or intended for use for 
commercial purposes; and where any such bank or authority is a separate entity subsections (1) to 
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central bank property is used for a commercial activity and without any examination of the purpose 
of the property’s use.25  

All of these states, and the UN Convention, have a waiver exception to the immunity of 
central bank assets.26 Japan and the UN Convention also permit execution against central bank 
assets if the “State has allocated or earmarked property for the satisfaction of the claim which is 
the object of the proceeding,”27 an exception which could be characterized as based on implied 
consent by the State.28  Argentina, China, and Russia (discussed below) include an important 
additional limitation on central bank immunity from execution: reciprocity.  

The People’s Republic of China passed legislation in 2005 to protect the property of central 
banks from measures of constraint. The statute was enacted at the request of the Hong Kong 
Special Administrative Region, which was eager to reassure jittery central bankers that their banks’ 
assets were protected by immunity even after sovereignty over Hong Kong was transferred from 
the United Kingdom to China in 1997. The transfer meant that the UK SIA and its protections for 
central bank assets, no longer formally applied in Hong Kong. The 2005 statute applies not just in 
Hong Kong, but also in mainland China and the Macao Special Administrative Region.29 

China’s statute provides immunity from execution for the property of foreign central banks, 
unless the state has waived immunity in writing, or the property is allocated for attachment or 
execution. In substance, these provisions follow the UN Convention and are similar to Japan’s law, 
although in China they are not part of a broader state immunity statute. China also, however, 
includes an important additional limitation: the principle of reciprocity. Article 3 of the 2005 Act 
provides that for countries that do not provide immunity to the Central Bank of the People’s 
Republic of China and to the financial organs of the Special Administrative Regions, China will 
act on the principle of reciprocity.30 

                                                 
(3) of that section shall apply to it as if references to a State were references to the bank or 
authority.”). 
25 See England, High Court, Queen’s Bench Division, AIC Ltd. v. Federal Government of Nigeria, 
Case No. [2003] EWHC 1357 (QB), 13 June 2003, 129 International Law Reports, 571. 
26 UN Convention, Arts. 21.2 and 19(a) (n 1); UK SIA (n 3), s. 13(3). 
27  Arts. 19(b) & 21.1(c) UN Convention (n 1); Arts. 5-6, Japan Act 2009.  For a detailed 
comparison of the Japan Act 2009 and the UN Convention, see T. Nobumori, ‘Recent sovereign 
immunity legislation in Japan from a perspective of central banks’ (2010) 53 Japanese Yearbook 
of International Law, 275, 290-94.   
28 See O’Keefe (n 2).  
29 See Zhu (n 19).  
30 Arts. 1 & 3, China Immunity Act. Article 1 provides that: “The People’s Republic of China 
grants to foreign central banks’ property the judicial immunity from the compulsory measures of 
property preservation and execution, except where a foreign central bank, or a government to 
which a central bank is subordinate, gives up such immunity in writing, or where the property 
which is designated to be used for property preservation and execution.” Article 3 provides: 
“Where a foreign country grants no immunity to the property of the central bank of the People’s 
Republic of China or to the property of the financial administration institutions of the special 
administrative regions of the People’s Republic of China, or the immunity granted covers less 
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Argentina subsequently passed legislation modeled on China’s law. Argentina’s approach 
is simple. It provides that foreign central bank assets are immune from execution, apparently 
subject only to principle of reciprocity.31 Because all other countries appear to provide at least a 
limited exception for waiver, Argentina also incorporates that limitation (and all others) through 
its reciprocity principle. The Argentine legislation was designed to ensure predictability and to 
encourage foreign central bank investment,32 but it may also serve an additional purpose.33 The 
legislation was sent to Congress along with a trade agreement with China which would provide 
Argentina with eleven billion dollars to strengthen Central Bank reserves.34 China is already a 
large investor in several major projects in Argentina like dams and nuclear plants.35 In fact, the 
Senate unanimously approved the bill just ten days before the Chinese President, Xi Jinping, 
visited the Néstor Kirchner and Jorge Cepernic dams in Santa Cruz.36 Despite statements from the 
Foreign Affairs Committee and member of the ruling party, Guillermo Carmona that the passage 
did not have a direct relation to the agreement with China, several commentators state that the 
passage was in fact intended to strengthen its relationship with China.37  
 

2.  Middle Approaches 
 
Countries in the middle of the spectrum either provide special protection to central bank 

assets which falls short of absolute protection, or they have a high level of protection for all state-
owned property (including that of central banks), or they have a combination of both.  The 
European Convention on State Immunity, which is highly protective of all state property but 

                                                 
items than what are provided for in this Law, the People’s Republic of China shall apply the 
principle of reciprocity.” 
31 Argentina Law No. 26.961 (n 19). The statute can be read as affording central banks “the same 
immunity for its assets as the one enjoyed by the property of any foreign State” as a minimum 
standard, with a “wider immunity from attachment and execution” available on “conditions of 
reciprocity.” See A. R. Laborías, ‘Immunity of Foreign Central Banks: A Comparison Between 
the Legislations in Argentina and China’, Âmbito Jurídico, April 2016, http://ambito-
juridico.com.br/site/?n_link=revista_artigos_leitura&artigo_id=17050.). 
32 See G. Ybarra, ‘Avanza el Proyecto de Inmunidad de Bancos Centrales Extranjeros’, La Nacion, 
11 July 2014, http://www.lanacion.com.ar/1708927-avanza-el-proyecto-de-inmunidad-de-
bancos-centrales-extranjeros. 
33 See ibid.  
34 See ‘Es Ley la Inmunidad de las Reservas de Bancos Centrales Foráneos’, La Gaceta, 7 August 
2014, http://www.lagaceta.com.ar/nota/602458/politica/ley-inmunidad-reservas-bancos-
centrales-foraneos.html.  
35 See Ybarra (n 32).  
36 See ibid. 
37 See ‘Congreso Blindó con Ley Reservas de Bancos Centrales’, Ambito.com, 27 April 2014, .   
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provides no special protection for central bank assets, could be classified here or in the first 
group.38 

The United States protects the property of a foreign central bank “held for its own account” 
from measures of execution, although it allows post-judgment execution against central bank 
assets based on an explicit waiver of immunity 39  and to enforce certain terrorism-related 
judgments. 40  Like the other countries with comprehensive statutes governing foreign state 
immunity, the US Foreign Sovereign Immunities Act (“FSIA”) provides that state property is 
immune from execution, then sets out exceptions to that immunity,41 and then (like the UK and 
similar statutes), has specific language protecting central bank property that might otherwise fall 
within an exception.42 

The scope of immunity for central bank property from measures of execution in the United 
States largely depends upon the meaning of the phrase “held for its own account.” Some cases 
have suggested that assets used for a commercial activity are not held for the central banks own 
account.43 The leading case interpreting this phrase, NML Capital, Ltd. v. Banco Cent. De La 
Republica Arg. has reasoned, however, that “held for its own account” must include property used 
for commercial activities, because state property not used for a commercial activity is already 

                                                 
38 European Convention on State Immunity, art. 23 (“No measures of execution or preventive 
measures against the property of a Contracting State may be taken in the territory of another 
Contracting State except where and to the extent that the State has expressly consented thereto in 
writing in any particular case.”). Opened for signature in 1972, the  European Convention is in 
force for eight countries:  Austria, Belgium, Cyprus, Germany, Luxembourg, the Netherlands, 
Switzerland, and the United Kingdom. 
39 28 U.S.C. § 1611(b)(1) (2012) (Central bank property may be subject to attachment and to 
execution if the government or the bank “has explicitly waived its immunity from attachment in 
aid of execution, or from execution”). Courts have interpreted this language to mean that central 
banks cannot waive their immunity from pre-judgment attachment. See, e.g., US District Court for 
the Southern District of New York, Weston Compagnie de Finance Et D’Investissement, S.A. v. 
La Republica del Ecuador, 823 F. Supp. 1106, 1110-11, 11 June 1993 [hereinafter Weston 
Compagnie].  
40 See infra Part IV. 
41 28 U.S.C. §§ 1609, 1610 (2012).  
42 28 U.S.C. § 1611(b)(1) (“Notwithstanding the provisions of section 1610 of this chapter, the 
property of a foreign state shall be immune from attachment and from execution, if . . . the property 
is that of a foreign central bank or monetary authority held for its own account, unless such bank 
or authority, or its parent foreign government, has explicitly waived its immunity from attachment 
in aid of execution, or from execution, notwithstanding any withdrawal of the waiver which the 
bank, authority or government may purport to effect except in accordance with the terms of the 
waiver …”). 
43 This reasoning was based in part on language in the legislative history of US FSIA. See United 
States Court of Appeals for the Ninth Circuit, Ministry of Defense & Support for Armed Forces of 
Islamic Republic of Iran v. Cubic Defense Systems, 385 F.3d 1206, 1223-24, 7 October 2004, 
vacated on other grounds sub nom., Ministry of Defense & Support for Armed Forces of Islamic 
Republic of Iran v. Elahi, 546 U.S. 450, 21 February 2006.  
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immune from execution, whether or not owned by a central bank.44  The court concluded that 
funds held in an account in the name of a central bank are presumptively immune from attachment. 
A plaintiff can rebut that presumption by demonstrating with specificity that the funds are not 
being used for central banking functions as normally understood, irrespective of whether those 
functions are “commercial.” Many traditional central banking functions can be characterized as 
commercial, so affording immunity to property used for all such functions provides more 
protection than the states which do not give immunity from execution to assets used by central 
banks for a commercial activity (analyzed in the next section).   

The scope and future of the central banking functions test are somewhat unclear, however. 
Beyond rejecting a commercial activity test, NML Capital does not clarify exactly how courts are 
to determine what constitutes a “paradigmatic” central banking function, an especially important 
question as central banking practices change over time.45 Also, NML Capital was not a decision 
by the Supreme Court, which could interpret “held for its own account” differently. The most 
likely alternative is a plain language test, which, if adopted, could provide near-absolute protection 
to central banks assets, like the protection provided under the UK SIA. 

Applying the presumption and its central banking functions test, the Second Circuit held 
in NML Capital that money held by the Federal Reserve Bank of New York in the name of the 
Central Bank of Argentina (“BCRA”) was immune from execution. The funds were intended in 
part to “pay Argentine banks that sought to reduce the amount of their US dollar reserves;” in part 
to purchase US dollars in order to control the value of the peso; and some funds were deposited 
pursuant to a regulatory exchange rule that BCRA imposed on Argentine exporters. These 
activities constituted “paradigmatic central banking functions.”46 By contrast, funds which belong 
to private parties for which the central bank acts as an “intermediary bank” and, like any “ordinary 
bank,” transmits funds from one private party to another are not held for central bank’s “own 
account.”47  

Germany’s recent case law uses a “sovereign purpose” test to protect the property of 
foreign central banks from measures of execution.48 Some courts in Germany had reasoned that 
foreign central banks which were independent from foreign states were not sovereign and thus 
their assets were not entitled to foreign state immunity at all. Beginning in the 1990s, other lower 
courts began to reject this analysis.49 The Federal Court of Justice (the competent court of last 
instance) clarified matters in 2013 when it held that assets “serving sovereign purposes” are 

                                                 
44 See United States Court of Appeals for the Second Circuit, NML Capital, Ltd. v. Banco Central 
de la República Argentina, 652 F.3d 172, 193-94, 5 July 2011 [hereinafter NML Capital]; see also 
Weston Compagnie, 823 F. Supp. at 1112 (n. 39). 
45 See generally, NML Capital (n 44). 
46 See ibid. at 195.  
47 See Weston Compagnie, 823 F. Supp. at 1112 (n. 39). 
48 See Federal Court of Germany, Decision of 4 July 2013 (Bundesgerichtshof Beschluss vom 4. 
Juli 2013), VII ZB 63/12.   
49  See B. Krauskopf & M. Rötting, ‘Protection of Foreign Monetary Reserves through 
Enforcement Immunity in Germany’ (2015) 30 Banking & Finance Law Review, 303, 305-07.   
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generally immune from execution under international law, and that in the German legal order the 
intended purpose of the assets placed in an account is dispositive, not the organizational form of 
the entity that owns them.50 Because the purpose of foreign reserves is to back the state’s currency 
and to preserve the state’s ability to act internationally, accounts used for foreign reserve 
management are immune from execution. 51  It is unclear whether the sovereign purpose test 
protects all assets of the central bank which are held with the purpose of benefiting the sovereign, 
or only those assets designated as foreign reserves.  

If “sovereign purpose” is interpreted broadly, Germany’s approach might provide 
equivalent or somewhat less protection than the UK (and countries with similar statutes), but in 
any event more protection than those jurisdictions discussed below that do not protect central bank 
property used for a commercial activity based on the nature of the activity, rather than its purpose. 
Central bank activity with a “sovereign purpose” likely includes activity that would be 
characterized as commercial based on its nature, as a German decision from 2013 reasoned.52 The 
protection will be especially broad if such purpose includes investing money to benefit the state. 
A UK court has adopted this view, reasoning that central bank investments served a sovereign 
purpose because they were intended to secure “high profitability levels”, and were undertaken it 
as “part of the overall exercise of sovereign authority” as the “aim . . . was and is to enhance the 
national fund.”53  

Two aspects of the 2013 German decision may, however,  point to a narrower interpretation 
of “sovereign purpose”: first, the decision appears to provide to central banks the same protection 
provided to other state-owned assets 54 and, second, the decision appears to equate sovereign 
purpose with sovereign activity.55 Even if sovereign purpose is construed more narrowly, it would 
likely protect central bank assets used to preserve liquidity during a financial crisis by loaning 
money to private banks; or to sell dollars on the open market to support their currencies; or to 
provide financial assistance to troubled companies. 56 If considered without reference to their 
                                                 
50 See VII ZB 63/12 at paras. 10-14; 17 (n 48) 
51 Ibid. at para. 15.  
52 Ibid. at para. 14 (characterizing the underlying legal relationship between the foreign depositor 
and the credit institution as private, not sovereign, in nature). 
53  England and Wales High Court, AIG Capital Partners Inc. and Another v. Republic of 
Kazakhstan [hereinafter AIG Capital Partners], Case No. [2005] EWHC 2239 (Comm) para. 92, 
20 October 2005, http://www.bailii.org/ew/cases/EWHC/Comm/2005/2239.html.  
54 See VII ZB 63/12 (n 48), at paras. 10-12; see also Hahn (n 17), at 116 (arguing, before the 2013 
German decision, that German law treats central bank assets as it does assets of other state-
controlled entities); Krauskopf & Rötting (n 49), at 306 (suggesting that the German approach is 
less protective than the UN Convention and that central banks assets used for commercial 
investments, such as those invested by a sovereign wealth fund, would not be immune from 
attachment).   
55 VII ZB 63/12 (n 48) at para. 12 (“[O]b ein Vermögensgegenstand hoheitlichen Zwecken dient, 
richtet sich danach, ob er für eine hoheitliche Tätigkeit verwendet werden soll”).  
56 See ‘Too Sovereign to be Sued: Immunity of Central Banks in Times of Financial Crisis’ (2010) 
124 Harvard Law Review, 550, 565-66.   



Wuerth/Immunity from Execution of Central Bank Assets 

 11 

purpose, these activities constitute standard commercial conduct of the sort engaged in by private 
parties and would accordingly not be immune from execution using a “commercial activity” test.57   

Switzerland, too, arguably takes a middle approach to the immunity of central bank assets 
from measures of execution, although its legal framework is different. Swiss law currently 
provides that assets of a foreign state or a central bank are protected by immunity only if those 
assets are “assigned to tasks which are part of their duty as a public authority.”58 Case law holds 
that assets must be earmarked for concrete public goals to qualify for immunity under the statute.59 
Although this reasoning apparently affords only limited immunity from enforcement for central 
bank and other state assets and puts the burden on the foreign state to show its assets are for public 
use, 60 Swiss courts also hold that immunity applies unless the matter has a connection with 
Switzerland, a requirement termed Binnenbeziehung. In an enforcement action, the mere presence 
of the judgment debtor’s assets in Switzerland is not a sufficient connection.61 The requirement 
applies to all assets of foreign states, but the effect is that foreign central bank assets located in 
Switzerland enjoy immunity from execution unless the underlying claim itself has a connection to 
Switzerland, effectively providing a high (but somewhat unclear) level of protection. 62  By 
ratifying the UN Convention, Switzerland has committed providing special protections for central 
banks consistent with Article 21 once the Convention enters into force.63  

France enacted a statute in 2015 with the aim of protecting foreign central banks assets and 

                                                 
57 Cf. Hahn (n 17), at 116.  
58  Art. 92(1)(11)，Federal Act of 11 April 1889 on the Debt Enforcement and Bankruptcy 
(Switzerland).    
59 Switzerland Federal Supreme Court, ATF 124 III 322, cons 5.2.3. 
60  See Federal Tribunal, Switzerland, Libyan Arab Socialist People’s Jamahiriya v. Actimon 
(1985), 82 International Law Reporter 30, 35; A. Reinisch, ‘European Court Practice Concerning 
State Immunity from Enforcement Measures’ (2006) 17 European Journal of International Law 
803, 826.   The issue seems somewhat unclear, however. The  Swiss government’s website states 
(in the context of waiver) that: “according to Swiss jurisprudence and doctrine, and in accordance 
with customary international law, certain state property and assets are automatically presumed to 
be for official sovereign purposes (notably property and assets used for the operations of 
diplomatic and consular representations, as well as those of the state central bank or of another 
monetary authority).” https://www.eda.admin.ch/eda/en/home/foreign-policy/international-
law/privileges-and-immunities/state-immunity.html. 
61 See X. Yang, State Immunity in International Law, (Cambridge University Press, 2012), pp. 
399-401.  
62 S. Giroud & N. Leroux, ‘Switzerland ratifies the United Nations Convention on Jurisdictional 
Immunities of States and Their Property’, International Litigation Newsletter, September 2010, 
http://www.lalive.ch/data/publications/2010-SGI+NIL-IBA. 
Switzerland__Convention_Jurisdictional_Immunities.pdf.;  
63 Ibid.   
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encouraging investment of such assets in France.64  The statute provides that central bank “[a]ssets 
of whatever kind,” including foreign exchange reserve assets, cannot be attached, but with an 
exception for assets which “form part of resources allocated to a primary activity governed by 
private law.”65  Belgium had enacted a statute in 2008,66 which was designed to make Belgium 
“an attractive place for foreign central banks to deposit their assets”67 and which protects not only 
the assets of central bank held for its own account, but also those held for the account of third 
parties. 

 French courts have put the burden of proof on the creditor to show that resources are 
allocated to a primary activity governed by private law, and have also required prior authorization 
before creditors initiate measures of seizure, providing a higher level of protection than that 
afforded by other countries which take a commercial-activity approach.68  A French statute enacted 
in 2016 limits the ability of vulture funds to execute judgments against states receiving certain 
kinds of foreign aid, and it also extends the requirement of prior authorization to preliminary or 
post-judgment measures of constraint against any asset or property owned by a foreign state and 
also puts the burden of proof on the creditor. 69 The 2008 Belgian statute also requires prior 
authorization.  The 2016 French statute specifies that judicial authorization is to be provided in a 
non-adversarial procedure, a provision which likely applies to the attachment of central banks 
assets belonging to a foreign state.70 The upshot of the two statutes is that central bank property is 

                                                 
64 See Article L. 153-1, (n 4); see also, R. Bismuth, ‘Débat autour de la conventionnalité de 
l'immunité spéciale des biens des banques centrales étrangères en France’ (2015) La Semaine 
Juridique - Édition Générale - N° 15 - 11, 739.  
65 Article L. 153-1 (n 5).  
66 Art. 1412 quater, Inserted by L 2008-07-24/42, art. 2; In force 14 August 2008, available at 
http://www.ejustice.just.fgov.be/cgi_loi/loi_a1.pl; see also N. Angelet, ‘Le pouvoir judiciaire face 
aux dispositions législatives incorporant des règles de la coutume internationale,’ Revue Belge de 
Droit international. 2012/2 Èditions Bruylant, Bruxelles.  The purpose of the Belgium law was to 
reinforce Belgium’s competitive position as a financial market.  Ibid. For additional amendments 
to Belgium law, see infra note 71. 
67  P. Wautelet, ‘Immunity of Foreign Central Bank Assets in Belgium’, 
http://conflictoflaws.net/2008/immunity-of-foreign-central-banks-assets-in-belgium/ (2 
September 2008). 
68 Bismuth (n 64), p. 741.   Belgium also puts the burden on the creditor to demonstrate that the 
assets are used exclusively for commercial purposes, a difficult standard to meet in practice.  
Wautelet (n 67). 
69 See R. Follie & G. Mezache, ‘Enforcement Against Foreign States – New Rules on Immunity 
Following the Loi Sapin 2’, HFW: Briefings, January 2017, http://www.hfw.com/Enforcement-
against-foreign-states-Loi-Sapin-2-January-2017;  E. Glucksmann, ‘Commisimpex v. Republic of 
Congo’, 111 American Journal of International Law 453, 455 (2017).  
70  Article L. 153-1 of the French Monetary and Financial Code expressly incorporates “the 
conditions laid down in […] the Civil Enforcement Proceedings Code”. Therefore, the prior 
authorization must comply with the new article L. 111-1-1 of the Civil Enforcement Proceedings 
Code issued by the 2016 Sapin 2 Law according to which ‘enforcement measures can only be 
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treated like other state-owned property, all of which receives somewhat greater execution 
protections than that afforded by a simple commercial activity test because prior judicial 
authorization is required.  It is not clear how much effect this requirement will have in practice, 
but it may provide substantially greater protection to the assets of foreign states.71  The latest round 
of legislative amendments in Belgium and France were apparently triggered at least in part by 
efforts to enforce the Yukos arbitration award against Russian property and by the 2015 Russian 
law which added a reciprocity condition for immunity from attachment.72  

Central bank property is not, however, afforded the special protections given by the 2016 
French law to military property, embassy bank accounts, and property which is part of the cultural 
heritage of the state. That statute provides that these types of property are now by definition in use 
or intended for use “for a non-commercial public service purpose,”73 and are thus immune from 
execution.74 France has accordingly incorporated by statute some parts of the UN Convention, but 
not the full protection afforded to central banks by Article 21(c) of the UN Convention.   

The relationship between article L. 153-1 of the French Monetary and Financial Code and 
the 2016 statute apparently introduces an additional uncertainty. Article L. 153-1 provides that to 
attach central banks assets, a creditor must prove that those assets form part of resources allocated 
to a primary activity governed by private law, and satisfy additional “conditions set by . . . the 
Civil Enforcement Proceedings Code”.  However, the new 2016 article, L. 111-1-2 of the Civil 
Enforcement Proceedings Code, limits attachment to cases where the property to be attached “has 
a relationship with the State entity against which the proceeding was directed.”75  Whether this 
limitation applies to the assets of foreign central banks is not entirely clear.  On the one hand, the 
wording of article L. 153-1 could be interpreted to apply only to the authorization procedure, 
suggesting that the “connection” requirement does not apply. The better reading, however, is that 
both statutes aim to increase the protection offered to the assets of foreign states, including assets 
in central banks, so that judges might apply the “connection” requirement to enforcement actions 
against central banks.  Finally, the nexus test is also part of the UN Convention; in that context it 
applies to measures of constraint taken against state property generally, a limitation which 
presumably applies to central bank property.76 

Russia also appears to fall in this middle category.  A Russian statute provides for the 
immunity from execution for “property of a central bank” if owned by a foreign government “and 

                                                 
implemented against foreign state property by prior judicial authorization in a non-adversarial 
procedure.’ No decision has been rendered on that matter yet.  
71 See Bismuth (n 64), p. 741 (arguing that prior judicial authorization “in practice initiates a de 
facto unseizability of funds detained by central banks”). 
72 Glucksman (n  69), p. 458-59. 
73 See L. 111-1-2 (n 70).  
74 See Glucksmann (n 69).  
75 See Follie & Mezache (n 69). 
76 Art. 19 of the UN Convention (n 1).  
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used or intended for use by that government in the exercise of sovereign power.”77  Obviously the 
exact scope of protection depends upon what qualifies as an “exercise of sovereign power,” but 
the language is potentially broad and apparently includes consider of the government’s purpose.  
In any event, an important feature of the Russian statute is the condition of reciprocity.78  
 

3. The Commercial Activity Approach 
 
 Other states, including Australia, Canada, and Israel, do not provide immunity from 
enforcement for central bank assets if those assets are used for a commercial activity, without 
regard to a government or sovereign purpose.  In these countries, central bank assets are treated 
like other State-owned property which is not protected if used for a commercial activity.   

The Canadian immunity statute provides that absent a waiver, “property of a foreign central 
bank or monetary authority that is held for its own account and is not used or intended for a 
commercial activity is immune from attachment and execution.”79 Although worded differently 
than the Canadian statute, the Australian and Israeli laws are comparable in effect. Central banks 
are specifically designated as “foreign states” under these statutes,80 an issue discussed in Section 
III.1, but their property is treated like other state-owned property not entitled to protection if used 
for a commercial activity. 
 Canada’s approach is somewhat complicated by the statute’s use of the phrase “held for its 
own account,” which is drawn from the FSIA, suggesting that Canada intended to protect foreign 

                                                 
77 Law on the Jurisdictional Immunity of a Foreign State and the Property of a Foreign State in the 
Russian Federation, signed on November 3, 2015, available athttp://pravo.gov.ru-
/proxy/ips/?docbody=&nd=102381335&ИНТЕЛСЕАРЦХ= (Article 16(5)).  It provides in full:  
The following property of a foreign government, if owned by that government and used or intended 
for use by that government in the exercise of sovereign power, is entitled to immunity from 
measures to secure a claim and execution of judgment: 5) property of a central bank or other 
supervisory body of a foreign government whose functions include banking supervision.  
78 Andrey Panov, Law on jurisdictional immunities of foreign states passed, 
https://www.lexology.com/library/-detail.aspx?g=bf2ffb30-6808-44f6-b140-cacf1907c887 
(December 1, 2015).  The authors’ description  of the central bank assets provision of the Russian 
law is potentially misleading and differs slightly from the translation provided here in the prior 
footnote.  The article is useful overview of the law and notes the reciprocity condition, which is 
also mentioned in other secondary sources. 
79 See Art. 12(4), State Immunity Act (Canada 1985). Indeed, central bank assets may even be 
entitled to less protection than other State-owned property, because in order to be protected they 
must be held for bank’s own account, a requirement that does not apply to other State-owned 
property. See also, Canficorp Overseas Projects Ltd. v. Asbestos Plastic Industries Public 
Enterprise, Case No. J.E. 95-963 (C.S.).  
80 See, e.g., Art. 35(1), Foreign States Immunities Act 1985 (Australia); cf. Foreign Sovereign 
Immunity Law 5769-2008 (Israel).  
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central bank assets to same extent that the United States does.81 But the Canadian statute goes on 
to impose a commercial activity test, so that central bank property is only protected if it not used 
or intended to be used for a commercial activity. As discussed above, although some cases 
suggested that the US might impose a similar test, more recent US decisions have rejected a 
commercial activity limitation on the immunity of central bank assets. Canada cannot, however, 
reject the commercial activity test because the text of statute mandates it. 
 The actual difference between a commercial activity test and a sovereign purpose test (like 
Germany) or a “central banking purposes” test (like that used by courts in the United States) 
depends on how commercial activity is defined. If “commercial activity” is defined in terms of the 
“nature” rather than the “purpose” of the activity, as is frequently the case in the context of 
immunity from adjudication, then the commercial activity test protects fewer central bank assets 
than the German or US approaches. As discussed above, many central bank activities would 
otherwise qualify as commercial activity, absent the sovereign purpose of controlling monetary 
policy. Although purpose is generally more important in the context of enforcement than 
adjudication,82 the nature test has been applied in enforcement actions against central banks. 
Canadian courts have, for example, denied immunity to Canadian Treasury Bills held by the 
Central Bank of Iraq, reasoning that the bills were “used to finance the Central bank of Iraq’s 
current account,” which was a commercial activity, as was “the investment of surplus funds in 
interest-bearing treasury bills.”83 Indeed, to some extent, the goal of providing less immunity than 
other countries is explicit. The Australian Law Reform Commission has reasoned, for example, 
about the protection of central bank assets through immunity, that “[b]oth the United States and 
United Kingdom provisions were at least partly motivated by a desire to protect the positions of 
New York and London respectively as investment centers for foreign state reserves. Australia has 
no similar interest . . . .”84   
 As already mentioned, sovereign or government purpose is a more common test in the 
context of immunity from enforcement than it is in immunity from adjudication. Indeed, it might 
appear that customary international law requires this level of immunity in enforcement actions 
against any state-owned property. The UN Convention requires in Article 19(c) that in order to fall 
within the exception to immunity, the property in question “must be in use for an activity not 
pursuing government non-commercial purposes. . . .”, language adopted by the International Court 
of Justice (“ICJ”) in Germany v. Italy:  Greece Intervening (Jurisdictional Immunities of the 

                                                 
81 See J. Ostrander, ‘The Last Bastion of Sovereign Immunity: A Comparative Look at Immunity 
from Execution of Judgements’ (2004) 22 Berkeley Journal International Law, 541, 550 & 571.  
82 See Yang (n 61), pp. 392-94.  
83 See Canficorp (n 78); cf. Banca Carige SpA Cassa di Risparmio Genova v. Banco Nacoinal de 
Cuba and Another, Case No. [2001] EWHC 562 (Ch) (holding, in the context of immunity from 
jurisdiction to adjudicate, that the issuance of a letter of credit or a promissory note by a central 
bank are both commercial activity). 
84  Para. 132, Foreign State Immunity [1984] ALRC 24, 
http://www.austlii.edu.au/au/other/lawreform/ALRC/1984/24.html.  
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State). 85 Here it seems that government “non-commercial purpose” merely means not for the 
purpose of a commercial transaction or activity, making the purpose test in effect comparable to 
an “activity” test.86 Following this analysis, the sovereign purpose test used in Germany and 
France may be similar to the commercial activity approach. 
 

4. Other Countries:  India and South Korea 
 
India and South Korea do not fit well within the foregoing typology.  Neither has cases on the 

immunity of central bank assets.  India has signed but not ratified the UN Convention; South Korea 
has neither signed nor ratified it.  South Korea apparently applies international law to limit 
immunity from execution against the assets of foreign states.87 

  
India’s brief immunity statute vests control over many aspects of immunity with the central 

government.  With respect to execution, it provides that “[e]xcept with the consent of the Central 
Government, certified in writing by a Secretary to that government, no decree shall be executed 
against the property of any foreign State.” 88 The statute leaves open, however, what kinds of 
entities qualify as a “foreign state,” leading some courts to conclude that foreign state-owned 
entities with separate legal status may be sued without the permission of the central government, 
at least in suits to recover on a commercial debt.89  If applied in the context of execution, this 
reasoning suggests that central bank assets are not immune if the government consents to execution 
against them or if they are used for commercial activity.  However, there is an additional potential 
barrier to recover against assets of foreign central banks deposited at the Reserve Bank of India 
(RBI).  The RBI is immune from legal proceedings when it is carrying out a statutory function, 
which may include holding foreign central bank assets. If so, such immunity is absolute.90 
 
 
 
 

                                                 
85 Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening) [2012] ICJ Rep 
99, para. 118.  
86 See O’Keefe (n 2), p. 323.  
87 See Hae-go Moo-hyo Hwak-in, Supreme Court [S. Ct.], 97Da39216, Dec. 17, 1998 (S. Kor.). 
88 Section 86.3 of The Code of Civil Procedure, 1908 (as amended), available at: 
https://indiacode.nic.in/bitstream/123456789/2191/1/190805.pdf 
89 See Sahil Shah & Moazzam Khan, File Sovereign Immunity:  Is not so immune anymore, 
http://www.nishithdesai.com/information/research-and-articles/nda-hotline/nda-hotline-single-
view/article/file-sovereign-immunity-is-not-so-immune-anymore.html (describing Sharpoorji 
Pallonji & Co. v. Qatar Airways). 
90 See The Reserve Bank of India Act, Section 17, Sub-section (11) and Section 58A, available 
here:https://rbidocs.rbi.org.in/rdocs/Publications/PDFs/RBIA1934170510.PDFhttps://rbidocs.rbi.
org.in/rdocs/Publications/PDFs/RBIA1934170510.PDF. 
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III.  Common Issues 
 

1. The Relationship between the Foreign State and the Central Bank 
 

The relationship between a state and its central banks has generated two kinds of immunity-
related legal problems. First, the classification of central banks as states themselves, or agencies 
and instrumentalities of states,91 or neither, has sometimes been difficult; especially as central 
banks became more independent from states over the past three or four decades.92 Second, to the 
extent that central banks nonetheless work on behalf of, or at the direction of, state authorities, 
questions arise as to whether the two entities should be treated as one so that the assets of the bank 
can be used satisfy the obligations of the state, or so that central bank funds are not “held for its 
own account” because they are actually held for the benefit of the State itself. 

The classification issue created problems in part because the independence of central banks 
led some countries to conclude that they and their assets were not entitled to foreign state immunity 
at all. This has now been resolved by judicial decision in some countries and statute in others.93 
The UN Convention reintroduced a similar problem, however. The UN Convention does not 
designate central banks as states or their organs. If a central bank is an agency or instrumentality 
or other entity, rather than a state or an organ thereof, it is entitled to immunity as a state only if it 
is performing acts “in the exercise of the sovereign authority of the state.” If a central bank engages 
in commercial conduct, however, it may be unclear the extent to which it is performing such acts, 
so it may not be considered a state at all, and its property cannot receive the special protections 
afforded to property of a state under Article 21. This potential loophole was likely unintended. The 
Japanese Immunity Act, otherwise based on the UN Convention, is drafted to avoid this problem.94 

On the other hand, a close relationship between a central bank and the state it serves may 
also afford reasons to deny immunity to the assets of central bank. Judgment creditors have argued, 
for example, that a central bank’s assets should be seized to satisfy the judgment against the state 
because the state directed how the bank’s funds should be used. One such case was brought in the 
United States against Argentina, which had waived its immunity in bond instruments. The Second 
Circuit held that the central bank’s assets could not be used to satisfy Argentina’s obligations, 

                                                 
91 The definition of a State and its agencies and instrumentalities for the purposes of immunity is 
not governed by international law of State responsibility.  See Tom Grant, Articles 2(1)(a) and (b) 
in O’Keefe (n 2), pp. 40, 46-7. 
92 See A. Cukierman, ‘Cental Bank Independence and Monetary Policeymaking Institutions – Past, 
Present, and Future’ (2008) 24 European Journal of Political Economy, 722.  
93 See, e.g., the discussion of Germany above; Art. 35(1), Foreign States Immunities Act 1985 
(Australia); Art. 15, Singapore State Immunity Act 1979; Art. 15(3), The Pakistan State Immunity 
Ordinance 1981; Art. 14(4), UK SIA (n 3).  
94 See Nobumori (n 27), pp. 297-98.  
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because the separate legal status of two entities could only be disregarded if one were the alter ego 
of the other.95    

Other judgment creditors have argued that central bank assets are not immune if they are 
held by the central bank but “belong beneficially” to the state. The UK courts have rejected this 
reasoning, holding that “moneys in a bank account of a central bank with another bank are immune 
from execution irrespective of the source of the funds in the account or the use of the account or 
the purpose for which the account is maintained.” 96  French law forecloses this argument. 97 
Belgium law is broader and protects central bank assets held for the central bank and for third 
parties. US courts have held that even if the state and its central bank have a principal-agent or 
alter-ego relationship so that their separate legal status can be disregarded for purposes of liability, 
central bank assets nonetheless remain immune from execution as long as they are “held for its 
own account” under Section 1611(b)(1) of the FSIA.98 A related argument, considered below, is 
whether assets controlled in whole or in party by the State itself constitute the “property” of a 
central bank. 
 
 

2. What Constitutes “Property” of a Central Bank? 

As discussed above, judgment creditors have sometimes argued that a close relationship 
between the central bank and the state should make central bank assets ineligible for any 
heightened immunity provided to central bank assets. The relationship between the central bank 
and the state can also give rise to arguments about what constitutes the “property” of a central 
bank. For example, a judgment creditor argued that central bank accounts invested in London 
which were “specially denominated with an indication that they are accounts held for the Lao 
Government,” were not central bank property. The court held otherwise, reasoning that because 
they were “accounts in which, whatever the extent or nature of the Government’s interest, the 
Central Bank would have at least a contractual interest as the account holder.”99  Note that there 
                                                 
95 See United States Court of Appeals for the Second Circuit, EM LTD v. Republic of Argentina, 
473 F.3d 463 (2007).  
96 See [2003] EWHC 1357 (n 25); see also, NML Capital, 652 F.3d at 192-93 (n 44) (rejecting the 
argument that central bank property is not “held for its own account” when it is held for the profit 
or benefit of the State).   
97 French law protects assets which central banks “hold or manage for their own account” or on 
behalf of the State or foreign State(s) that govern them.   
98 See NML Capital, 652 F.3d at 186-90 (n 44).  
99 England, High Court, Queen’s Bench Division, Commercial Court, Thai-Lao Lignite Thailand 
Co. Ltd, Hongsa Lignite (Lao Pdr) Co. Ltd v. Government of the Lao People’s Democratic 
Republic, Case No. [2013] EWHC 2466 (Comm), 8 August 2013, para. 25; see also [2003] EWHC 
1357 (n 25), paras. 45-6. The court reasoned that the term “property” is construed broadly to 
include “any right or interest, whether legal, equitable, or contractual in assets, including that in 
which other parties also have rights.” Here, the bank had an account bearing its own name, in 
which it has a contractual interest.  
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are broader questions about what types of ownership interests qualify as property or are  otherwise 
entitled to protection as state property.100 

The same reasoning has been used to protect assets of a sovereign wealth fund from seizure. 
In AIG Capital Partners Inc. and Another v. Republic of Kazakhstan, cash and securities belonging 
to the National Fund of Kazakhstan were held in the UK under a global custody agreement made 
by the Kazakhstan’s central bank.101 The assets remained the property of the National Fund, but 
the central bank was responsible for their management. The court held them immune as central 
bank “property” because under the UK SIA, that term means any assets in which the central bank 
has “some kind of ‘property’ interest” irrespective of the “capacity in which the central bank holds 
it” and whether or not the state of the central bank has another interest in the property.102 Note that 
the activities of sovereign wealth funds are generally characterized as commercial, so that their 
assets might otherwise be subject to execution absent the property interest of the central bank.103   
 

3. Customary International Law: What Protection for Central Bank Assets? 
 

What protection does customary international law require states to give to foreign central bank 
assets? At a minimum, absent a valid waiver, customary international law requires immunity from 
execution for central bank or monetary authority assets not used for a commercial activity.  The 
legislation and cases from all three points across the spectrum surveyed above support this position 
as a matter of state practice, and so does the European Convention, the UN Convention, and the 
                                                 
100 See Restatement of the Law (Fourth), Foreign Relations Law of the United States § 455, 
reporters’ note 3 (forthcoming 2018). 
101 See AIG Capital Partners (n 53), paras. 9-10.  
102 China’s immunity statute defines central bank property as including “the cash, notes, bank 
deposits, securities, foreign exchange reserve and gold reserve of the foreign central banks and the 
banks’ immovable property and other property.” See Art. 2, China Immunity Act.  
103 See V. J. Tejera, ‘The U.S. Law Regime of Sovereign Immunity and the Sovereign Wealth 
Funds’ (2016) 25 University of Miami Business Law Review, 1, 32. See, e.g., United States Court 
of Appeals for the Second Circuit, Atlantica Holdings, Inc. v. Sovereign Wealth Fund Samruk-
Kazyna JSC, 813 F.3d 98 (2d Cir. 2016) (holding, in a case involving immunity from adjudication 
(not from execution) that the action was “based upon … an act outside the territory of the United 
States in connection with a commercial activity of [SK Fund] elsewhere” and that the case fell 
under the commercial activity exception so that the SK Fund was not immune from suit under the 
FSIA.). To the extent that sovereign purpose (rather than just conduct itself) is relevant to the 
immunity determination, sovereign wealth funds are more likely to be protected.  See AIG Capital 
Partners (n 53).  The extent to which a state can protect the assets of sovereign wealth funds by 
administering them through their central bank is unclear. The purposes and functions of the 
sovereign wealth funds differ somewhat from those of central banks. See B. Litterman & Goldman 
Sachs, ‘Asset Allocation in a General Equilibrium Framework’, A. Berkelaar, J. Coche & K. 
Nyholm (eds.), Central Bank Reserves and Sovereign Wealth Management, (Palgrave Macmillan, 
2010), p. xlii. See also, J. Aizenman & R. Glick, ‘Sovereign Wealth Funds: Stylized Facts about 
their Determinants and Governance’, December 2008, http://www.frbsf.org/economic-
research/files/wp08-33bk.pdf, pp. 4-5. 
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International Court of Justice’s decision in Germany v. Italy.104  The protections apply whether the 
bank or monetary authority is a foreign state or agency or instrumentality thereof. Although some 
decisions from decades ago, in Germany for example, found that central banks assets were not 
entitled to immunity at all if the central bank was legally distinct from the foreign state, case law 
and statutes since then uniformly hold to the contrary.   The minimum level of protection puts 
central bank property on the same footing as other state-owned property, even if the bank has a 
separate legal personality than the states.  If state-owned property is generally entitled to greater 
protection from enforcement based upon the purpose for which the government uses the property, 
then central bank property is entitled to that same level of protection at a minimum.   

Customary international law is best understood as also requiring an additional level of 
protection from measures of execution: foreign currency reserves held by a foreign central bank 
are entitled to absolute protection, absent waiver. All of the countries that afford near-absolute 
protection obviously protect foreign currency reserves, as do the countries taking a middle position. 
These two categories of States include Argentina, China (with Hong Kong), Germany, Japan, 
Russia, Singapore, and the United Kingdom. Switzerland, although not protecting central bank 
assets themselves, permits very few enforcement actions against foreign state property generally. 
The procedural limitations in France and Belgium are likely to make enforcement against central 
bank assets very difficult.   

The only other countries surveyed above which might not protect foreign currency reserves are 
those that take the commercial activity approach and which define commercial activity without 
reference to purpose. Even here, however, there is uncertainty in defining commercial activity. 
States often mandate that foreign currency reserves be invested in highly liquid assets,105 and even 
if those assets are available on the open market, the overall investment framework and the potential 
use of the currency reserves for monetary purposes could lead countries to define them as non-
commercial. As well, countries which use the commercial activity test tend to be those that lack 
major financial centers.  Those states at least arguably carry less weight in ascertaining the content 
of customary norms, either because they evince less relevant state practice or because they are not 
specially affected states, although both points are debatable.  States with financial centers may be 
specially affected, as well as states that have defaulted or are likely to default on their obligations 
and whose central banks have significant assets in foreign countries.  Both groups are likely to 

                                                 
104 See Germany v. Italy (n 85) (“… at least one condition that has to be satisfied before any 
measure of constraint may be taken against property belonging to a foreign State: that the property 
in question must be in use for an activity not pursuing government non-commercial purposes, or 
that the State which owns the property has expressly consented to the taking of a measure of 
constraint, or that that State has allocated the property in question for the satisfaction of a judicial 
claim.”). 
105 See L. Goldberg, C. E. Hull, and S. Stein, ‘Do Industrialized Countries Hold the Right Foreign 
Exchange Reserves?’, Federal Reserve Bank of New York: Current Issues of Economics and 
Finance, 1 November 2013,  
https://www.newyorkfed.org/medialibrary/media/research/current_issues/ci19-1.pdf; see also 
“The Bank of Korea: 2016 Annual Report” 73-75 (2017). 

https://www.newyorkfed.org/medialibrary/media/research/current_issues/ci19-1.pdf
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favor immunity.  On the other hand, countries that have politically powerful judgment creditors 
that seek to execute against the assets of foreign central banks may limit the immunity accorded 
to those assets—exactly what happened in the United States when Congress passed legislation 
allowing the execution of terrorism related judgments against the assets of the Iranian central bank. 

The general development in state practice is towards greater and greater protection of foreign 
central bank assets. The negotiating history of UN Convention also suggests broad agreement on 
the protection of some central bank assets. The final convention provides absolute protection to 
central bank property in Article 21(1)(c), which partially explains the global trend towards greater 
protection. Alternative language considered for the UN Convention and favored by some states 
would have provided less protection than Article 21(1)(c), but would have still covered central 
bank property in use for a monetary purpose. Foreign currency reserves unquestionably serve a 
monetary purpose, and states were in agreement that such assets should be protected by immunity 
from execution, even as they disagreed about broader immunity.106 Finally, there appear to be no 
cases in which foreign currency reserves of foreign central banks have been subject to enforcement 
measures.  Beyond currency reserves, there is a reasonably strong argument that central bank assets 
are entitled to absolute immunity. This argument is discussed below. 
 
IV.  Issues Ahead: Central Bank Immunity before the International Court of Justice 
 

The United States has enacted legislation lifting immunity, including that of central banks, in 
certain cases involving the enforcement of terrorism-related judgments. That legislation has 
generated enforcement-related litigation against Iran worth billions of dollars, as well as a case by 
Iran against the United States before the ICJ relating to the assets of the Bank Markazi Jomhouri 
Islami Iran (“Bank Markazi”), the central bank of Iran. 

The FSIA, the US statute governing foreign state immunity, permits suits for personal injury 
or death caused by certain terrorism-related acts of terrorism, but only allows such suits against 
foreign states which are designated as “state sponsors of terrorism” by the President.107 This 
exception to the general rule of immunity from adjudication is known as the “terrorism exception.” 
It applies only to the handful of states designated as sponsors of terrorism.  Iran is one of the states 
so designated. Terrorism-related judgments against Iran, most or all of which have been entered 
in default, now total more than fifty billion dollars. Plaintiffs have had little success at enforcing 
those judgments, however. 

The US Congress has enacted several statutes designed to facilitate enforcement of terrorism-
related judgments. The first of them, the Terrorism Risk Insurance Act of 2002 allows for 
execution of terrorism-related judgment against “blocked assets” of a terrorist party, including an 
agency or instrumentality of a state.108  Assets are blocked by the executive branch, pursuant to 
authority delegated by Congress to impose sanctions.  In 2012, Congress passed more specific 

                                                 
106 See O’Keefe, (n 4) at 342.  
107 28 U.S.C. § 1605A (2012). 
108 28 U.S.C. § 1610 (2012). 
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legislation, the Iran Threat Reduction and Syria Human Rights Act (“Iran Threat Reduction Act”), 
which designated certain assets as subject to execution in order to satisfy judgments against Iran, 
provided that the court made certain findings.109 Some of the designated assets were one in which 
the Bank Markazi had an interest. The United States Supreme Court upheld that legislation against 
a constitutional challenge, resulting in the turnover of nearly two billion dollars.110 

These events led Iran to initiate proceedings against the United States in the ICJ, alleging in 
part that the execution of judgments against the central bank assets violates the 1955 Treaty of 
Amity, Economic Relations, and Consular Rights between the United States of America and Iran 
(“Treaty of Amity”).111 The Treaty of Amity does not explicitly provide for immunity protections, 
but Iran argues that by denying immunity from execution to Iranian state-owned corporations, 
especially its central bank, the United States is in violation of general protections afforded by the 
treaty. These protections include Article III(2) of the Treaty of Amity which requires “freedom of 
access to the courts” in “both defense and pursuit” of rights.112 Iran also argues that the denial of 
immunity violates Article IV(2) which requires the “constant protection and security” of property, 
which Iran argues means in “no case less than that required by international law.”113 Most of the 
relevant articles of the Treaty of Amity, including Articles III(2) and IV(2) protect the “nationals” 
and “companies” of each high contracting party.114 Whether these terms include state-owned 
corporations such as the Bank Markazi is accordingly an important threshold issue in the case.   

The United States may have violated the customary international law by permitting 
enforcement against the property of Bank Markazi, rather than Iran itself, because the underlying 
judgment was rendered against Iran. Iran’s application to the ICJ argues that the US has 
disregarded the separate juridical status of the Bank Markazi. 115  A “nexus” requirement for 
enforcement actions is set out in Article 19(c) of the UN Convention requires that “post-judgment 
measures of constraint may only be taken against property that has a connection with the entity 
against which the proceeding was directed.” The US has permitted seizure of the property of Bank 
Markazi to satisfy a judgment against Iran, which would apparently violate Article 19(c) were it 

                                                 
109 Iran Threat Reduction and Syria Human Rights Act of 2012, 22 U.S.C. §8772(a)(1) (2012). 
110 See Supreme Court of the United States, Bank Markazi v. Peterson, 136 S. Ct. 1310, 1319-
1320, 20 April 2016.   
111 Certain Iranian Assets (Islamic Republic of Iran v. United States of America) [hereinafter 
Certain Iranian Assets] (Application Instituting Proceedings) [2016] ICJ Pending cases, paras. 25, 
32(b), 32(c), 32(d), 33(b). 
112 Ibid. para. 32(b).    
113 Ibid. para. 32(d).  Iran alleges additional breaches of the Treaty of Amity in general language 
that does explicitly refer to immunity.  See, e.g., ibid. para. 32(c) 
114 See, e.g., Art. IV(1) of the Treaty of Amity (“Each High Contracting Party shall at all times 
accord fair and equitable treatment to nationals and companies of the other High Contracting 
Party”).  
115 Iran alleges that the US has disregarded the separate juridical status of Bank Markazi, but not 
specifically in the context of immunity. See Certain Iranian Assets (n 111), paras. 6, 24, 32.    
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in effect. Whether Article 19(c) reflects customary international law is not clear, however.116  US 
law has a requirement similar to that of Article 19(c), adding to state practice in support of such a 
limitation.  Under US law, the requirement is imposed not by the FSIA but is instead part of federal 
common law initially articulated in the context of central banks.117   Thus, although US law 
generally respects the separate legal status of central banks and the states that create them, that 
principle did not apply to Bank Markazi’s assets as a matter of domestic law because the Iran 
Threat Reduction Act specifically provided that the central bank’s assets could be attached to 
satisfy the judgment against Iran. 

Finally, the ICJ could avoid deciding whether central bank property is entitled to immunity 
beyond that accorded to state-owned assets generally by holding that the assets would be entitled 
to immunity even they were not central bank assets. Iran’s application alleges that the US has 
violated customary international law governing immunity, but does not specify how, and there are 
potential violations of customary international law that do not arise out of the special protection 
afforded to central bank property. The Iran Threat Reduction Act permits enforcement against 
specified Iranian assets without regard to their potential use for a non-commercial purpose or 
activity, which falls below the level of protection that customary international law affords to all 
State-owned property, not just central banks.118 The US may have violated customary international 
law if the property in question was for non-commercial use or purpose.  

The Bank Markazi assets at issue in the ICJ litigation appear to be standard assets of the sort 
that private companies hold, but ones that are held for a sovereign purpose, at least as that purpose 
is articulated by Iran.  The assets in question include what were once bond assets that matured, 
leaving the cash proceeds held in New York by Citibank in an account for Clearstream Banking, 
an intermediary. Clearstream maintains the account in part for an Italian bank, Banca UBAE S.p.A., 
whose customer is Bank Markazi.119  The assets were blocked in 2012 by executive order and were 
subsequently designated as subject to execution by the Iran Threat Reduction Act, without regard 
for their intended use or purpose.  Bank Markazi characterizes the assets at issue as “part of its 
foreign currency reserves.”120 On the basis of this representation, the assets are intended for a 
government, non-commercial purpose and thus entitled to immunity, at least to the extent that state 
property is protected from execution based upon the purpose to which the property is put.  Note 
that many countries do not address this question because central bank assets are accorded greater 
protection than other state-owned property, often by deeming them non-commercial, so there is no 

                                                 
116 P. Janig & S. Mansour Fallah, ‘Certain Iranian Assets: The Limits of Anti-Terrorism Measures 
in Light of State Immunity and Standards of Treatment’ (2016) 59 German Yearbook of 
International Law, available at https://ssrn.com/abstract=2993225.  
117 Supreme Court of the United States, First Nat’l City Bank v. Banco Para El Comercio Exterior 
de Cuba, 462 U.S. 611, 17 June 1983. 
118 See Germany v. Italy (n 85); see also supra Part III.3.  
119 United States Court of Appeals for the Second Circuit, Peterson v. Islamic Republic of Iran, 
758 F.3d 185, 188, 9 July 2014, aff'd sub nom. Bank Markazi v. Peterson, 136 S. Ct. 1310 (2016). 
120 Markazi v. Peterson, Brief for Petitioner, Bank Markazi v. Petertson, 2015 WL 7294865, 9 
(U.S. 2015). 

https://ssrn.com/abstract=2993225
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need to determine whether they are entitled to protection under the analysis generally applicable 
to state-owned property.121   

If the ICJ reaches the issue of immunity of central bank assets in particular, it should conclude 
that Bank Makarzi’s assets were entitled to immunity, at least if record supports the claim that they 
were used as foreign currency reserves. As discussed in Part III.3 above, arguments in favor of 
immunity include the language of the UN Convention, which provides some evidence of state 
practice although it is not in force, and provides absolute immunity for the property of central 
banks, absent waiver or an allocation of the property for the satisfaction of the claims at issue.122  
Absolute immunity is state practice in major financial centers including China (with Hong Kong), 
Japan, Singapore, and the United Kingdom. Other financially important countries adopting this 
position include Argentina, South Africa. The trend is toward absolute immunity, and it is possible 
that Switzerland, France, Belgium, Germany, and Russia have effectively adopted this approach 
or are moving in that direction.   Finally, there is little recent contrary practice in the form of 
successful enforcement actions against foreign central bank property.  Although difficulties may 
arise if central banks invest in ways not typically associated with foreign currency reserves – 
through sovereign wealth funds for example—the Bank Markazi assets do not appear to fall in that 
category.   

 
*  *  *  * 

 
The unmistakable trend is toward greater immunity of foreign central bank assets from 

measures of execution.  That trend is attributable in part to the effect that the UN Convention has 
had on domestic lawmaking, in part to explicit efforts by some countries to attract deposits and 
investments by foreign central banks, in part due to efforts to limits measures of execution against 
foreign state assets generally (especially in France), and at least in one case apparently due to 
pressure from China.  United States courts have moved in a similar direction by broadly 
interpreting the FSIA’s specific protections for the assets of foreign central banks.   By contrast, 
legislation in the United States has limited immunity from execution for a specific set of central 
bank-owned assets.  Iran has challenged those measures before the ICJ, and should be successful 
if the Court reaches the issue of immunity from execution for central bank assets under customary 
international law.  Longer term, the diversification of central bank holdings and investments is 
likely to generate pressure to limit immunity, especially for assets which are clearly used for 
purposes other than foreign currency reserves. 

                                                 
121 See, e.g., UN Convention (n 1) , art. 21.1(c) (providing that all central bank property is property 
intended for government non-commercial purpose). 
122 UN Convention (n 1), arts. 19(a) and (b), 21.1(c), 21.2; see supra Part II.1. 
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